INTRODUCTION
Act') which renders certain payments to, or for the benefit of, Indigenous persons exempt from income tax. 2 To qualify, the payments must be made under native title agreements for acts affecting native title, or by way of compensation under the Native Title Act 1993 (Cth) ('NT Act'). While drafted in simple language, the reforms apply against a complex factual backdrop of native title agreements, trust structures and social policy issues. 3 The agreements include land access agreements which seek to secure land access and a long term social licence to operate for many key Australian resources projects. 4 This paper argues that, while an improvement on an earlier Exposure Draft Bill, 5 the reforms are likely to cause significant implementation difficulties for energy and resources proponents and Indigenous groups. They also raise potential hurdles for the government's objectives of reducing uncertainty in the tax treatment of native title rights and of improving economic and social outcomes for native title groups. The significance of these problems is highlighted by the scale of benefits under land access agreements, likely to be in the hundreds of millions of dollars per year in Western Australia alone. 6 Moreover, the difficulties are exacerbated by the likelihood that the majority of native title agreements for the current commodities cycle are already in place.
The paper therefore questions whether an earlier option raised by the government deserves further consideration. That option is an Indigenous Community Fund ('Fund') model. 7 It would more directly link tax exemption to outcomes and improve the certainty of tax treatment for payments received by the Fund. The Fund model would also better support the intermediary Indigenous benefits management institutions which will play a critical role in achieving those outcomes.
The content of the reforms is outlined in Part 1. In addition, this Part also sets out the relevant context, by identifying the reasons for the introduction of the reforms, along with their capacity to effect change given the phase of commodities investment in Australia. It asks, in particular, whether the majority of land access agreements for the current commodities cycle might already have been entered into.
Part 2 explores the consequences of the reforms for energy and resources proponents and Indigenous groups. Part 2.1 suggests that certainty may actually be reduced for all parties, as apportionment between tax exempt payments and payments subject to the normal tax rules is likely to be required under existing and future land ____________________________________________________________________________________ access agreements. Allocating payments between acts affecting native title and payments made for other purposes is likely to be a difficult task, which may be rendered even harder in some cases by uncertainty about whether native title exists. Further, the reforms provide an incentive to renegotiate existing agreements to address the apportionment issue.
Initially, renegotiation was also favoured to mitigate the risk that the concessional treatment would not apply to amounts received and distributed by the trustee of a charitable trust. However, since this article was originally written, the government has introduced and the Parliament has passed a further Act which seeks to remedy this concern by amending the definition of 'Indigenous holding entity', introduced by the NT Tax Act, to include charitable trusts. 8 The impact of the additional reforms is therefore considered at the end of Part 2.1.
Part 2.2 questions how reforms focused on the causes and recipients of payments will achieve the government's objective of improving economic and social outcomes. It is suggested that a greater emphasis is required on the institutions which will manage the benefits and implement activities in pursuit of the desired outcomes.
Finally, Part 3 identifies the Fund model which was raised by the government at an earlier stage of consultation and notes the lack of any public reasons for its rejection. This Part then examines the model, suggesting that it deserves further analysis as a potential method to improve certainty and to focus on outcomes and the management of native title benefits.
REFORMS IN CONTEXT
On 6 June 2012, 20 years after Mabo v Queensland (No 2), 9 the federal Attorney-General announced a package of native title reforms, which include significant tax changes for native title holders. 10 The nature of these reforms is outlined in Part 1.1 below. Part 1.2 then seeks to enunciate the context of the changes, by identifying the reasons for their introduction and the land access agreements to which they relate.
1.1
The reforms Following the release of the Exposure Draft Bill in July, the detailed reforms were tabled in Parliament on 29 November 2012 in the form of the NT Tax Act, which is based on, but contains key changes from, the Exposure Draft Bill. The NT Tax Act was passed by the federal Parliament on 25 June 2013. 11 The NT Tax Act will render as nonassessable non-exempt ('NANE') income, benefits to the extent they: 12 
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NT Tax Act sch 1 item 3 (proposed Income Tax Assessment Act 1997 (Cth) ('ITAA97') ss 59-50(1), 59-50(5), 59-50(6)). ____________________________________________________________________________________  are provided to or for the benefit of Indigenous persons, or Indigenous holding entities (broadly, a range of incorporated bodies or trusts, the majority of whose members comprise, or that are for the benefit of, Indigenous persons); and  arise under certain native title agreements to the extent that the benefit relates to an act that would extinguish native title or otherwise be wholly or partly inconsistent with the continued existence, enjoyment or exercise of native title; or are compensation under the NT Act. These benefits are referred to as 'native title benefits'. 13 Benefits which are remuneration, payments for goods or services or for the purpose of meeting the provider's administrative costs do not qualify. 14 Treating a native title benefit as NANE income means that the amount is not included in assessable income and so income tax (which incorporates capital gains tax ('CGT')) would not be imposed. 15 Certain derivative benefits are also treated as NANE income. That is, amounts or benefits 'aris[ing] directly or indirectly' from a native title benefit (unless they amount to remuneration, payments for goods or services or administrative costs). 16 Although broadly drafted, the provision appears aimed at on-payments by certain entities called 'Indigenous holding entities' to or for the benefit of Indigenous persons or to another Indigenous holding entity (arising directly); and the further on-payment by that Indigenous holding entity, ultimately to Indigenous persons (arising indirectly). 17 However, NANE treatment is not stretched so far as to cover investment returns on invested native title benefits before final distribution to Indigenous persons. 18 The figure below demonstrates the operation of the chief reforms: Figure 1 : Native Title Tax NANE Reforms
Ibid sch 1 item 3 (proposed ITAA97 s 59-50(5)). The NT Tax Act also contains an additional CGT exemption, not included in the Exposure Draft Bill. The CGT exemption disregards capital gains or losses in respect of native title or rights to be provided with a native title benefit, where a taxpayer transfers them to an Indigenous person or Indigenous holding entity; creates a trust over them in the form of an Indigenous holding entity; or the taxpayer's ownership of those rights ends. 19 The exemption is aimed at situations where a determination of native title includes a determination that an Indigenous holding entity, such as a prescribed body corporate, holds native title on trust for the relevant native title group. 20 In addition, a number of consequential changes are included. In particular, the consequential changes clarify that the mining withholding tax provisions under div 11C of the Income Tax Assessment Act 1936 (Cth) ('ITAA36') do not apply to native title benefits, so that NANE treatment will apply instead. 21 The amendments are retrospective, applying to native title benefits provided from 1 July 2008 22 so as to permit Indigenous persons and Indigenous holding entities to seek amended assessments over this period. Indeed, the time limits on amended assessments are to be suspended for two years from commencement of the NT Tax Act to permit taxpayers access to the full period. 23 Further, there is no 'grandfathering' of existing arrangements for payments under existing agreements. Accordingly, the changes potentially apply to past and future payments under current land access agreements. 
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NT Tax Act sch 1 item 1. 22 Ibid sch 1 item 9. 23 Ibid cl 4. Taxpayers, particularly individuals, might otherwise be out of time in respect of some years: ITAA36 s 170.
It is the author's experience that mining proponents typically obtain land access by payment under agreement (in lieu of compensation) rather than being required to pay compensation under div 5 of the NT Act. 24 Hence the range of agreements covered, along with the scope of acts which would extinguish or be inconsistent with native title, are likely key to the range of benefits which will be treated concessionally as native title benefits. Accordingly, these concepts are explored in greater detail in Parts 1.1.1 and 1.1.2 below.
1.1.1
Acts which would extinguish or be inconsistent with native title The NT Tax Act differs from the Exposure Draft Bill by referring to 'an act that would extinguish native title or that would otherwise be wholly or partly inconsistent with the continued existence, enjoyment or exercise of native title' rather than 'an act affecting native title'. The Exposure Draft Bill terminology was based on the NT Act, which defines the terms 'act' and 'affects', such that a certain act affects native title 'if it extinguishes the native title rights and interests or if it is otherwise wholly or partly inconsistent with their continued existence, enjoyment or exercise'. 25 Accordingly, it is evident that the acts covered by the NT Tax Act are intended to correspond to the range of acts contemplated by the NT Act. Under land access agreements, this would potentially cover the grant or renewal of most mining or production tenements and associated infrastructure tenure, as well as exploration licences. 26 Such acts would often affect at least some components of the relevant bundle of native title rights and interests, unless the native title rights and interests have previously been extinguished.
However, cases such as Lardil Peoples v Queensland indicate that an act will not be treated as affecting native title until such time as the existence of native title rights and interests has been determined. 27 This can be a very lengthy period indeed, typically many years, 28 and in many cases more than a decade. 29 32 Focussing on the federal level, why might an energy or resource proponent enter into an agreement under the NT Act? Generally, a key reason would be to ensure the validity of the grant or renewal of tenements where that grant or renewal amounts to an act affecting native title which comprises a 'future act'. 33 There are various ways that future acts are made valid by the NT Act. 34 In the context of land access agreements, two of the most common routes to validity for future acts involving mining tenure are: 35  Acts covered by an Indigenous Land Use Agreement ('ILUA') made under pt 2 div 3 sub-div B-E of the NT Act, if the ILUA is entered in the Register of Indigenous Land Use Agreements. 36  Acts which pass the freehold test (this would cover the grant or renewal of most onshore tenements) where the right to negotiate ('RTN') process under pt 2 div 3 sub-div P of the NT Act has been followed in relation to certain acts, including the creation of a broadly defined 'right to mine' or variation to extend the area of such a right. 37 The NT Act expressly contemplates the existence of agreements meeting the requirements of an ILUA 38 and provides for the registration of such agreements, 39 as well as legislating certain key effects. 40 Accordingly, it seems reasonable to describe ILUAs as 'made under' the NT Act.
The RTN process does not compel parties to reach an agreement. However, it does require them to 'negotiate with a view to reaching an agreement' about future acts; 41 
_____________________________________________________________________________________
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NT Tax Act sch 1 item 3 (proposed ITAA97 s 59-50(5) note 2). 
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NT Tax Act sch 1 item 3 (proposed ITAA97 s 59-50(5)(a)). An ancillary agreement would cover an agreement directly linked to the primary agreement which, for instance, sets out the detail on how and when benefits agreed under the primary agreement will be provided: Explanatory Memorandum 18 [1.29].
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In very simplified terms, a future act is an act affecting native title which occurs on or after 1 January 1994 or, in the case of legislation, 1 July 1993, provided it is not a 'past act': NT Act s 233.
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NT Act s 24AA(2). 
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NT Act ss 24EB(2), 24EBA(2), 24EBA(3). 37 Ibid ss 24MD(1), 26(1)(c). 38 Ibid ss 24BA, 24CA, 24DA. 39 Ibid ss 24BI, 24CK, 24CL, 24DL. 40 Ibid ss 24EB, 24EBA. 41 Ibid ss 25(2), 25(3).
____________________________________________________________________________________
refers to the agreement of the native title group and proponent about the doing of the act, 42 as well as to certain effects of any agreement; 43 and imposes a requirement to provide a copy of any agreement to the relevant arbitral body. 44 Therefore agreements made as a result of following this process could arguably be described as 'made under' the NT Act, although this is less certain than for ILUAs. The NT Tax Act deals with this risk by including another note to the new s 59-50(5), stating that 'an agreement of the kind mentioned in paragraph 31(1)(b) of [the NT Act]', being an RTN agreement, can be an eligible agreement. 45 While the note is a 'non-operative' part of the ITAA97, 46 it is relevant to interpretation of the provision 47 and would permit, but not require, the note to extend the operation of s 59-50(5)(a), even if inconsistent with the provision. 48 However, this would be a matter of construction for the court, 49 such that some risk, albeit low, remains. The fact that the note merely says that an RTN agreement 'can' be, not 'is', made under the NT Act, reinforces the risk.
Further, the RTN is subject to some significant exceptions which mean that some land access agreements may be made outside this process, and hence not be agreements made under the NT Act. One example is the grant of a mining tenement for the 'sole purpose of the construction of an [associated] infrastructure facility'. 50 Given the breadth of the definition of 'infrastructure facility', 51 this could cover the grant of critical pieces of tenure, such as a miscellaneous licence to construct haul roads and railway lines. 52 There are also a number of other exceptions, such as for certain renewals, extensions and re-grants of mining tenements. 53 Additionally, if the expedited procedure applies, 54 which is relevant for low interference acts which may include the grant of exploration tenure, 55 the right to negotiate process may not need to be followed.
Land access agreements might also oblige native title groups to confirm the existence and validity of tenure already granted or to waive the right to challenge the validity of that tenure. To the extent that the tenement grant or renewal occurred before 1 January 1994, 56 or is otherwise at risk of constituting a 'past act' (which may be _____________________________________________________________________________________ 42 Ibid s 31(1)(b). 43 Ibid s 41. 44 Ibid s 41A(1).
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NT Tax Act sch 1 item 3 (proposed ITAA97 s 59-50(5)(a) note 1(b)). The definition includes such items as roads, railways, ports, electricity generation and transmission facilities, storage and distribution facilities for oil and gas and dams: NT Act s 253. 57 there may be no requirement under the NT Act for an agreement to ensure the validity of tenure. This means there would be no agreement 'made under' the NT Act. This is for three chief reasons. First, it may not have affected native title or native title may not exist, such that it is not in fact a past act. 58 Second, the NT Act validates many past acts without the need for an ILUA or the application of the RTN process. 59 Third, to the extent it breached the RD Act, the result may not be invalidity but a right to compensation to be calculated as provided under the NT Act. 60
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BHP Billiton Pty Ltd v Karriyarra Native Title Claimants
1.2
Context of the reforms The NT Tax Act reforms follow on from a series of consultations on native title, Indigenous economic development and tax which were conducted by the government between October 2008 and October 2010. 61 Given the timeframes involved, the state of the resources industry and the size and complexity of land access agreements have developed since that time. This part therefore identifies the reasons most recently articulated for reform and also places the NT Tax Act in the context of the current stage of agreement making and commodities investment.
1.2.1
Reasons for reform There are essentially two reasons for pursuing the reforms. First, there is a desire to 'reduce the complexity and uncertainty of the income tax treatment of native title claims' 62 so as to 'improve agreement-making'. 63 As acknowledged by the government itself, the current income tax treatment of native title benefits is uncertain. 64 This is partly due to the unique nature of native title rights and interests, but mainly the general lack of specific income tax provisions or relevant case law dealing with payments under native title agreements. 65 Presently, there is uncertainty over a range of matters, 66 including:  Whether land access payments are capital or revenue and, even if capital to an extent, are payments taxable under the CGT regime, given doubt about whether native title rights are pre-CGT assets?  If land access payments are received by a body of Indigenous persons, are they treated as a company for tax purposes?  Whether holding structures established to receive payments for the benefit of native title groups can accumulate investment income for the benefit of future generations.  Whether benefits distributed by trusts established for the benefit of native title groups are taxable in the hands of recipients.  Whether mining proponents can recognise outgoings as immediately deductible or as deductible over time. 67 Second, the reforms are intended to 'improve outcomes for native title stakeholders Roxon and Bradbury, above n 62. See also, Roxon and Macklin, above n 10; Bradbury, Roxon and Macklin, above n 63 ('achieve sustainable outcomes').
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Roxon and Macklin, above n 10. See also, Bradbury, Roxon and Macklin, above n 63; Roxon and Bradbury, above n 62. 
1.2.2
Agreements and commodities investment Land access agreements are like emergency protocols on aeroplanes; they frequently have the same overall objective, and yet each agreement is subtly, or not so subtly, different. Typically, however, such agreements involve energy and resource proponents providing benefits in order to obtain the support of Indigenous communities for all aspects of resource exploration and development. A portion of those benefits is likely to reflect compensation for the extinguishment or temporary suspension of native title rights which may be involved in the grant of tenure for access to land for exploration activities, resource development, processing and transportation. However, a further portion of the payments is also often made for matters such as assistance in relation to the grant or renewal of tenements (eg consents) or in relation to mining operations (eg participation in heritage surveys, implementation committees and activities) and (as a form of benefit sharing with the local community) for a social licence to operate. 72 In terms of the broader outlook for land access agreements, the extraordinary level of capital investment in new mining projects and the expansion of existing projects over the last decade is expected to peak in 2013/2014, 73 if not slightly earlier. 74 Accordingly, it appears likely that the majority of land access agreements required for the current cycle of projects and expansions are already in place. 75 Second, the scale of benefits needs to be understood. In Western Australia alone, the existing agreements generate, and are projected to generate, millions to tens of millions of dollars for many affected Indigenous groups every year for a typically decades long mine life. 76 
PROPONENTS AND INDIGENOUS GROUPS
While the government's objectives are laudable, the way in which they have been implemented is likely to cause a number of difficulties for Indigenous groups and mining proponents. Part 2.1 examines the decrease in certainty that the reforms would generate in their current form. In particular, it explores the need for apportionment between NANE and non-NANE benefits under land access agreements and the troubles that this will cause for the parties involved. There are also significant hurdles that may prevent the reforms from achieving the government's goals and these are appraised in Part 2.2.
2.1
Reduced certainty While the reforms are drafted in simple language, they apply against a relatively complex factual backdrop of agreements. Moreover, the agreements are themselves sited in a 'complex cultural, institutional and legal environment'. 78 This Part examines how certainty may be diminished in practice by reference to several factors: the need for apportionment; residual agreement risk; loss of eligibility of charitable trusts; impacts on existing agreements; the exclusion for administrative costs; and matters not addressed by the reforms.
The reduction in certainty is contrary to the government's aim and is likely to make agreement-making more costly and more complicated.
2.1.1
Apportionment There are two main reasons why apportionment may be necessary. First, concessional tax treatment is provided to the extent that payments are for acts which extinguish or are inconsistent with native title (generally described as 'acts affecting native title' for brevity). However, as discussed in Part 1.2.2, while a portion of payments under land access agreements will typically reflect compensation for the extinguishment or temporary suspension of native title rights, a further portion will generally relate to other matters, such as the provision of assistance or profit sharing to build a social licence. This means that apportionment between concessionally and nonconcessionally taxed benefits will be required.
Currently, it is the author's understanding that benefits under land access agreements are generally paid in undifferentiated sums. 79 Frequently, at least in Western Australia, these comprise smaller upfront payments and larger regular See, eg, Altman, 'Native Title and Taxation Reform', above n 72, 3. ____________________________________________________________________________________ payments linked to the quantity or value of resource extracted over the life of the mine. Agreements concerning smaller benefits may provide for predetermined fixed payments. 80 The reforms would require parties to undertake, potentially justify to the Commissioner of Taxation and, preferably, include in their land access agreements, an appropriate apportionment. Not only will this be a new task for most participants, but it is also an exceedingly difficult one. It will not be an esoteric, technical legal challenge, but is likely to be contentious and fraught. This is especially so in light of the significant quantum of payments under some land access agreements.
The NT Tax Act calls for a nexus between the benefit and an activity; that is, an act extinguishing or inconsistent with native title. The link is not with the agreement under which the benefit is provided. As discussed in Part 1.1.1, the relevant 'acts' to which land access payments are likely to 'relate' are the grant, variation, extension or renewal of mining tenements. 81 Guidance from the authorities in the main areas where apportionment is relevant for other tax purposes does not seem strictly analogous in this context. The key distinction is that the government carrying out the acts affecting native title may not be a party to the agreement under which benefits are paid (and often would not provide any benefits). 82 This is so, even if a separate agreement is entered into with a state or territory government acknowledging that land access benefits paid by a mining proponent are in lieu of compensation. 83 Accordingly, you cannot simply ask, what benefits are provided for the acts? Instead, a less direct relationship is required; a proposition bolstered by the use of the phrase 'relates to', which is a broad nexus expression.
The relationship could be between the benefit and the effect of the act on native title rights, especially as the Explanatory Memorandum appears to refer to the impact on native title rights as a justification for the reforms. 84 Compensation apportionment decisions are helpful in this regard as they examine the link between a payment and the impact of an act on rights. The general rule is that a compensation receipt is treated in the same way as the interest for which it is received, so that an amount received in place of a revenue item is treated as income and one received for a capital item is capital. 85 This suggests that payments which are compensation for extinguishment of native title or for acts which are sufficiently inconsistent with native title are covered, but payments which are received for the provision of assistance, for a social licence or _____________________________________________________________________________________ 80 As to the range of benefits that may be provided, see, eg, Martin, above n 65, 688.
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See, eg, NT Act ss 226(2)(b), (d). While the term 'act' is not defined in the NT Tax Act, it is expected that it would bear a meaning analogous to the way in which it is defined in the NT Act. for 'temporary' impairment of native title, 86 are not. 87 Several compensation authorities also suggest that a lump sum received in settlement of several claims for unliquidated damages (as to affairs of capital and of revenue), should be treated in its entirety as a capital compensation payment. 88 However, there are two reasons why this approach should not be automatically applied. First, the NT Tax Act attempts to move away from a capital/income test and questions of whether amounts are received for extinguishment as opposed to temporary suspension of native title. 89 That is one of the key difficulties with the current regime and a reason for introducing the changes. Second, the NT Tax Act employs the words 'to the extent that', which will require an apportionment just as they do for undifferentiated payments under provisions such as the general deduction provision in s 8-1(1) ITAA97, which uses the same phrase. 90 Rather than looking to the effect on native title rights, one could focus on the link between activities and the making of a payment. The nexus test under the general deduction provision provides an example. It renders an amount of expenditure potentially eligible for deduction 'to the extent that' it is 'incurred in gaining or producing' assessable income, or 'necessarily incurred in carrying on a business for the purpose of gaining or producing' assessable income. 91 This link focuses on the connection between expenditure incurred and the activities or operations which are productive of assessable income, or which relate to the business: are those activities the 'occasion of' the outgoing? 92 While the cases have emphasised the importance of focussing on this link, rather than seeking a substitute, 93 it can be helpful when applying the test to look at factors such as whether the expenditure is an incident of the activities in the sense that it is caused by those activities. 94 Likewise, one can ask _____________________________________________________________________________________ 86 Which may be numerous given the non-extinguishment principle under the NT Act s 238.
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For a discussion of the compensation capital/income analysis to native title payments, see, eg, Strelein, above n 66, 44-8; Cf Black, above n 66, 355-7. As to temporary impairment, see also Woellner et al, above n 15, 297. whether any benefits or rights are obtained which assist in carrying out those activities. 95 On this basis, it is arguable that benefits which represent what would otherwise be ordered to be paid as compensation in accordance with div 5 of the NT Act are an incident of the acts affecting native title. Benefits given for assistance with the process of the grant, variation, extension or renewal of mining tenements, such as providing consents to these acts, might also be characterised as linked since they are rights obtained in furtherance of the relevant acts. However, payments in respect of rights or benefits which assist with a proponent's mining or exploration operations, rather than obtaining tenements, would not be sufficiently linked. For instance, social licence payments, benefits for assistance with heritage surveys or, generally, working group payments. Further, such forms of assistance might also amount to the provision of services and so fall within the express exclusion from NANE treatment in any event. 96 In terms of apportioning a lump sum in this context, the High Court in Ronpibon Tin referred to two scenarios under the general deduction provision, the first of which is relevant here. 97 Where it is possible to show that outgoings are for 'things or services of which distinct and severable parts are devoted to gaining or producing assessable income and distinct and severable parts to some other cause', apportionment should occur based on the differing 'application' of those things or services. 98 This suggests that an analysis akin to that set out in the paragraph above should be applied for an undifferentiated amount.
It must be acknowledged that the words 'relates to' in the NT Tax Act seem literally broader than the reference to 'incurred in' in the general deduction provision. However, given the proposed focus on the practical link between activities and the making of the payment, which is the focus of s 8-1 ITAA97, it is submitted that any difference is illusory. For instance, the High Court in Ronpibon Tin referred to outgoings 'incurred in relation to' gaining or producing exempt income and outgoings 'incurred in' gaining or producing assessable income as forming 'mutually exclusive categories ', 99 suggesting that the words 'relates to' may not add significant breadth.
Applying the above principles, an undifferentiated payment should arguably be apportioned by determining the value of the compensation that would have been ordered under div 5 NT Act, plus the market value of tenement assistance rights; and,
_____________________________________________________________________________________
obligation not to undertake certain conduct as a public officer: (2008) ____________________________________________________________________________________ on the other hand, the value of rights or benefits relating to mining operations. For instance, under the CGT regime, where lump sum expenditure is provided which relates only in part to a CGT asset, the purchaser is entitled to include in the cost base (or reduced cost base) of the asset, the component 'reasonably attributable to the acquisition of the asset'. 100 A market value (of the various assets obtained) basis for apportionment has been accepted in a number of class rulings. 101 Nevertheless, even if this is the correct approach, determining compensation is not a straightforward process, as a range of principles must be weighed on the basis of an understanding of the content of each right and the extent of extinguishment or impairment. 102 Valuations of non-traded intangibles, such as assistance rights, are also likely to be variable and valuing a 'social licence to operate' is liable to require greater articulation of what this benefit or right actually is. 103 Accordingly, the inherent uncertainty in this process will pose risks until the Commissioner provides administrative guidance or an appropriate case is litigated, 104 which is likely to take some time. Further, given the potential for significant diversity between land access agreements, it may be difficult for the Commissioner to provide broadly applicable administrative guidance in the form of a public ruling. To the extent parties seek to agree on an appropriate division in the land access agreement, the valuation and apportionment issues will likely render this a costly and lengthy additional exercise. 105 Further, as an agreed split may deliver tax benefits to the Indigenous counterparties without imposing any tax detriment on the resource proponent, 106 the Commissioner may be less likely to accept the result as reflecting market values.
A second key reason why apportionment may be required is that a number of agreements apply before a determination of native title has been made, and sometimes even where there has been a determination that native title has been extinguished. 107 As discussed in Part 1.1.1, the NT Tax Act expressly seeks to address this risk by referring to acts that would extinguish or be inconsistent with native title, rather than acts which affect native title. It seems appropriate to characterise an act as extinguishing or being inconsistent with native title even if that native title is not formally recognised until a later point in time by way of a determination under the NT Act, since the determination recognises existing rights. 108 Where a determination is made that no native title exists, it seems inappropriate to characterise any benefits provided as relating to acts that would extinguish or be inconsistent with native title, as suggested in the Explanatory Memorandum. 109 The approach in the Explanatory Memorandum may be based on a link between payments and the native title rights and interests claimed by the relevant native title group, since these must be specified in the claimant application. 110 However, this construction is not clearly covered by the note and is a somewhat strained reading of the literal words of the provision. 111 It also appears inconsistent with the purpose of the amendments, being to confirm that 'benefits are not subject to income tax if they are provided for the extinguishment or impairment of native title', 112 as this suggests that the rationale for concessional treatment is the impact on native title rights. 113 Accordingly, a subsequent determination that some claimed native title does not exist, or that it does not exist in respect of part of the land covered by the agreement, is likely to require apportionment. Where payments are to be made even where the agreement is, in part, 'not native title related from the outset' due to an existing determination that native title does not exist, 114 an even clearer need for apportionment arises. The first scenario might also result in amended assessments within the time limits available to the Commissioner and therefore an unexpected tax liability for native title groups.
2.1.2
Agreement risk As discussed in Part 1.1, ILUAs are likely to qualify as eligible agreements, enabling access to concessional treatment of benefits if the other requirements are met. However, not all land access agreements are executed in the form of an ILUA. This paper has already identified that the other chief form of agreement is one reached under the RTN process and that there is a risk, although low, that such an agreement _____________________________________________________________________________________ 107 This is partly due to the lengthy process involved in obtaining a determination of native title and partly due to the possibility in certain circumstances of the restoration of native title (for instance, under NT Act s 47B would not qualify. This creates uncertainty both for benefit recipients, since they do not know if benefits received are exempt, and for mining proponents, due to the pay as you go withholding ('PAYG withholding') exposure for failure to obtain an Australian Business Number to the extent the payments are not NANE. 115 In addition, due to the significant exceptions to the RTN process identified in Part 1.1, there are likely to be many agreements entered into outside this regime which may therefore not be 'made under' the NT Act. For instance, agreements relating to the construction of associated mining infrastructure such as roads or railways. Likewise, land access agreements relating solely to past acts may also not be ILUAs or RTN agreements. Accordingly, there is likely to be uncertainty about whether such agreements can somehow be rendered eligible. For instance, by arguing that they constitute 'ancillary agreements' to other eligible agreements, by including a RTN act within the agreement, or by arguing that the agreement is, in any event, linked closely enough with the NT Act to qualify.
2.1.3
Eligibility of charitable trusts It has been common for land access agreements to require that a significant portion of payments be made to the trustee of a charitable trust. 116 However, it is not clear that the NT Tax Act definition of an 'Indigenous holding entity' would include a charitable trust, since Indigenous holding entities must (as trusts) have beneficiaries consisting only of Indigenous individuals and/or certain land councils or corporations which are for the benefit of Indigenous persons. 117 Indigenous persons, permitted land councils or corporations may benefit from charitable trusts, such that they might be described as the 'ultimate beneficiaries' of the trust, but the ultimate beneficiaries of a charitable trust could not be described as beneficiaries in a 'private trusts law sense'. 118 While there is no universal definition of the term 'beneficiary', its ordinary meaning has been held to be a 'person for whose benefit a trust is to be administered and who is entitled to enforce the trustee's obligation to administer the trust according to its terms', such that the trustee owes fiduciary duties to the person in relation to the trust property. 119 Charitable trust deeds may provide some self-help remedies to Indigenous persons, land councils or corporations and, despite references to the Attorney-General being the only party capable at general law of enforcing charitable trusts, 120 statute may provide standing to seek a court order to ensure compliance with the trust terms. 121 There is also some authority which suggests that Indigenous persons, land councils or corporations may be able to demonstrate they are sufficiently 'interested in' the relevant charitable trust to potentially seek enforcement at general _____________________________________________________________________________________ 115 As to PAYG withholding, see Part 2.1.6 below. 116 The Treasury (Cth), 2010 Consultation Paper, above n 3, 5-6. 117 NT Tax Act sch 1 item 3 (proposed ITAA97 s 59-50(6)). 118 This view is bolstered by the context of the NT Tax Act, which suggests that a technical meaning was intended. 125 Further, the potential for statutory or common law cy-près variation of charitable trust purposes, 126 even if remote, is likely to mean that the trust cannot 'only be' for the required beneficiaries within the words of the NT Tax Act since the purposes might be varied to benefit others. The approach in Latimer v Inland Revenue (New Zealand) 127 is also illustrative. The case concerned a trust under which forestry proceeds were received on trust for Maori claimants and, potentially, for the Crown. The trust deed named claimants as 'beneficiaries' who could receive income to assist them in making land claims and also referred to successful claimants as 'confirmed beneficiaries' entitled to receive forestry proceeds in respect of their land. Nevertheless, the Privy Council noted:
It is of the essence of a charitable trust that it is a trust for the promotion or advancement of social purposes rather than a trust for individual beneficiaries. Of course, individuals may benefit from the application of trust moneys, but they are not, as individuals, the beneficiaries of the trust and may not enforce its terms. If the purposes of the trust are charitable, they may be enforced by the Attorney-General … 128
However, there is a possibility of redemption for charitable trusts. 130 As to commencement, see ibid cl 2(1) item 16. 131 Ibid sch 11 item 6. registered as a charity by the Australian Charities and Not-for-profits Commission, 132 with the registration requirements being such that a charitable trust should generally be eligible. 133 Second, TLA 2013 Measures No 2 Act also expands the 'trust' limb of the definition of Indigenous holding entity to include trusts which have Indigenous holding entities or Indigenous individuals as the only beneficiaries. 134 The reference to Indigenous holding entity beneficiaries means that the range of permitted beneficiaries would be expanded to include charitable trusts (and, potentially, non-charitable trusts which are for the benefit of Indigenous holding entities or Indigenous individuals). This is wider than the class of beneficiaries envisaged by the NT Tax Act, which is limited to Indigenous individuals and the land councils or corporations for the benefit of Indigenous persons referred to above. For instance, this means that a discretionary trust for the benefit of a native title group could also include a charitable trust within the class of potential objects, and still qualify as an Indigenous holding entity.
2.1.4
Existing agreements The reforms apply to all eligible payments from 1 July 2008, but as noted in Part 1.2.2, the majority of land access agreements for the current commodities cycle are already in place. This means that mining proponents and native title groups might frequently be required to re-negotiate existing agreements to access the new treatment or improve the certainty of application. That is because many agreements do not apportion benefits payments. Further, the author understands that a number of existing arrangements concern payments to the trustee of a discretionary trust as well as a charitable trust. Despite the broader range of permitted beneficiaries due to the TLA 2013 Measures No 2 Act, including the trustee of a charitable trust, a number of discretionary trust deeds may still need to be amended to restrict the class of discretionary objects in order for the discretionary trust to qualify as an Indigenous holding entity.
Many existing agreements, particularly those which provide for significant benefits, have involved extensive and costly negotiation. The further costs and additional risks of re-negotiating such agreements (or amending the relevant trust deeds) would have to be weighed against any certainty that could be obtained from undertaking the process.
2.1.5
Administrative costs The exception from NANE treatment in the NT Tax Act for amounts paid for administrative costs, by way of remuneration or as consideration for goods or services _____________________________________________________________________________________ 132 ITAA97 s 995-1(1) (definition of 'registered charity'). 133 The additional registration requirements are that the entity be a charity, be a not-for-profit entity, have an Australian Business Number, be in compliance with specified governance and external conduct standards and not be included in a written decision of an Australian government agency under an Australian law relating to the characterisation of entities as engaging in or supporting terrorist or criminal activities: Australian Charities and Not-forprofits Commission Act ss 25-5(1), (3) was carried over from the Exposure Draft Bill. Previously, however, it applied only to on-payments of native title benefits by Indigenous holding entities. 135 This already generated uncertainty, as the concept of 'administrative costs' was undefined and presumably expected to be broader than administrative assistance provided by an employee (remuneration), administrative services provided by a contractor (services), or equipment required to carry out administration (goods). 136 Now, the administrative limit also applies to the initial provision of benefits from a resources proponent. 137 This raises the question whether some payments to assist compliance with land access agreements, such as payments to support joint working group meetings on development issues, might be characterised as outsourcing of resource developer administration and therefore excluded from NANE status. A similar query could be made about grant payments to Indigenous holding entities such as a prescribed body corporate to assist the prescribed body corporate to administer the Indigenous group's obligations under a land access agreement.
2.1.6
Matters not addressed As detailed in Part 1.2.1, there are a number of existing areas of uncertainty when applying the tax law to benefits provided to Indigenous groups under land access agreements. The amendments only address selected income tax matters, although it is to be welcomed that they do attempt to address the CGT exposure caused by the appointment of a prescribed body corporate. However, they ignore a number of the other issues. For instance:  Deductibility for mining proponents is not addressed to any extent by the NT Tax Act.  Are benefits provided as consideration for taxable supplies, such that Indigenous groups incur a liability for goods and services tax ('GST'), and energy and resource companies potentially acquire an entitlement to input tax credits? This raises a number of issues. Critically, should Indigenous recipients be treated as individuals or as a single 'unincorporated association or body of persons' for GST purposes; and are Indigenous groups carrying on an enterprise by entry into and performance of their obligations under the land access agreement (or under multiple land access agreements)?  Is a resources proponent required to make a PAYG withholding from land access payments? Generally, payers are required to do so where the payment to another entity is for a supply that the other entity has made in the course or furtherance of an enterprise carried on by it in Australia (unless a relevant exception applies). 138 If Indigenous groups are carrying on an enterprise, withholding may be required by resources proponents unless an Australian Business Number is obtained, 139 for instance, the payment is NANE income for the Indigenous group. 140 As it may be difficult to obtain an Australian Business Number, it is unfortunate that the NANE exception cannot be accessed unless the entire payment qualifies, which seems unlikely to be the case for most land access payments given the apportionment discussion above. Failing to address these matters does not itself create uncertainty, but it does represent a missed opportunity to deal with the related issues as a package.
2.2
Economic and social outcomes Although not the main focus of the reforms, as highlighted in Part 1.2.1, the changes are intended to improve economic and social outcomes for Indigenous groups. However, it should be acknowledged that the extent to which native title benefits can or should achieve this goal is a complex and 'contested' matter. 141 Accordingly, this paper seeks only to make several preliminary observations. First, given the complexity of the issue, it is astounding that the Explanatory Memorandum does not explain how the proposals engender such goals, particularly when they do not adequately account for the relevance of the Indigenous organisations which will be needed to manage native title benefits, as this has been recognised as a key issue. Second, given their widespread current use to pursue economic and social improvements for Indigenous groups, it seems undesirable that charitable trusts were initially precluded from qualifying as Indigenous holding entities under the NT Tax Act.
2.2.1
A focus on causes, not the goals themselves or the institutions required to meet them The reforms contained in the NT Tax Act focus on the identity of the recipient and the structure of the relevant agreement (eg apportionment between compensatory and non-compensatory benefits), rather than the purpose or effect of payments or the management of benefits received by Indigenous groups. Surprisingly, the Explanatory Memorandum does not elaborate on the manner or extent to which the receipt of native title benefits will achieve improved economic and social outcomes. This is a matter which is not as directly evident as, for instance, the link between an entity which exists for certain purposes (such as a charitable institution) and the achievement of those purposes. There are likely to be social benefits for Indigenous groups from a broader recognition that land access benefits are partly compensation for the diminution of native title rights and that they should be treated accordingly. Further, greater autonomy for benefit recipients by avoiding mandated benefits management structures may also have advantages. 142 However, the Explanatory Memorandum does not explore these matters. More significantly, while the NT Tax Act contemplates that intermediary Indigenous management entities, in the form of Indigenous holding entities, may be used, it does not provide any regime to support the integrity and efficient operation of the entities. In fact, the reforms are likely to reduce efficiency in some ways. For example, the differentiation between NANE and non-NANE amounts (such as investment returns, or provision for administrative costs) coupled with the ability to retain NANE status for some benefits as they flow through intermediary entities will mean that detailed accounting records will have to be kept. The records will need to contain sufficient specificity to permit tracing through to the amounts which arise directly or indirectly from the original native title benefit, 143 whilst dealing with the fact that a link based on 'arising directly or indirectly' will involve a degree of ambiguity.
The literature, as noted by O'Faircheallaigh, emphasises the importance of robust 'institutions' (a term which is used in a relatively broad sense, but which would include entities which receive and manage native title benefits) to economic efficiency and social outcomes. 144 Indeed, O'Faircheallaigh suggests that healthy institutions, at the level of each Indigenous group, are 'key in maximising benefits from mining revenues'; 145 and that fundamental institutional issues include: the way in which institutions do or do not mediate the incentives generated by mineral revenues for political leaders; the ability of institutions to support effective planning and priority setting; the degree of transparency associated with their operation; and the extent to which institutions facilitate transmission of demands by indigenous group or community members. 146 Langton and Mazel note that capacity and governance of the Indigenous entities which implement agreements is 'integral to the sustainability of agreements and to the communities they service ' For instance, as noted by Langton and Mazel, key economic outcomes include achieving 'a long-term financial base, prospects for ongoing labour participation and skills development, and to establish commercial enterprises whose viability is not entirely dependent on mining activities'. 148 Meeting these targets may involve Indigenous intermediary entities in the form of accumulation vehicles to provide intergenerational support for business development and training; business incubator and training entities; and investors to generate returns from land access benefits and to provide seed funding and meet on-going capital requirements. 149 The lack of certainty of tax treatment discussed in Part 2.1 also has the potential to be multiplied to some extent by each layer of intermediary used by Indigenous groups, particularly if detailed accounting records are required to trace NANE income amounts, so that this impediment should also be considered.
Interestingly, between the time the NT Tax Act was introduced and the time that it was passed by the House of Representatives, the government appears to have acknowledged the need for further consideration of how the tax system should support the economic and social goals discussed above, including any adverse implications from the NT Tax Act reforms. 150 On 18 March 2013, the Attorney-General, the Assistant Treasurer and the Minister for Families, Community Services and Indigenous Affairs called for the establishment of a native title and tax working group to 'examine the tax treatment of native title payments and how they can better benefit Indigenous communities now and into the future'. 151 The working group is intended to consider such matters and to identify how 'governance and sustainability in the management of native title payments' could be improved. 152
2.2.2
Potential removal of charitable trusts as vehicles for governance support As discussed in Part 2.1.3, charitable trusts most likely would not have qualified under the concession as originally introduced in the NT Tax Act. This would have meant that, to the extent land access agreements provided for payments to the trustee of a charitable trust, there would have been a residual derivation of income risk for the Indigenous group and a risk that some distributions from the charitable trust might be subject to the normal tax rules in the hands of recipients. This would have reduced flexibility and limited what is currently a significant avenue (despite its drawbacks) of seeking improved outcomes, within a relatively robust governance structure. Failure to  It would have to be applied for specified purposes, being, for instance, the benefit of Indigenous Australians, or, potentially, of a specific Indigenous group. 160 This general purpose might be articulated more specifically as a range of permitted activities in support of the general purpose.  Payments to individuals other than in pursuance of the Fund's purposes would be permitted, 161 presumably in the form of a distribution to members made by a corporate Fund. However, such a payment would be subject to the normal tax rules.  The Fund would be subject to minimum governance requirements, although not detailed in the 2010 Consultation Paper. 162
3.2
Can the Fund achieve greater certainty and a better focus on outcomes and management of native title benefits? An alternative such as the Fund would arguably better meet the policy objectives referred to in Part 1.2.1. Crucially, it could provide certainty of treatment for all payments to the Fund, not just payments made under specific agreements and linked to acts affecting native title. That is because native title benefits plus payments to be used for the Fund's purposes would be income tax exempt. For instance, the Minerals Council of Australia ('MCA') and the National Native Title Council ('NNTC'), representing the resources industry and Indigenous native title bodies, respectively, have both endorsed an analogous institution, in the form of an 'Indigenous Community Development Corporation'. 163 Indeed, the 'most tangible short term benefits' anticipated by the MCA and NNTC resulted from the 'high degree of clarity and certainty for those who choose to adopt this structure'. 164 Of course, the extent of improvement in certainty is likely to depend largely on the width of the Fund purposes since a narrow range of purposes may mean reliance continues to be placed on satisfying the native title benefit test of an eligible agreement plus an act affecting native title. However, regardless of the breadth of purposes, it should be possible to obtain certainty at least for payments made to the Fund to be used for its purposes, without the same apportionment risk associated with the NT Tax Act, since the parties could agree on the split between the Fund and other recipients without the fear of having that split challenged.
Using the Fund could also permit certainty to be achieved for several of the outstanding tax issues discussed in Part 2.1.6. For instance, legislating that the Fund is deemed to make supplies for GST and PAYG withholding purposes in return for the income tax exempt payments received would address a number of the questions.
Further, permitting a range of purposes for the benefit of an overall Indigenous group while mandating robust but workable governance standards for an identified entity should better facilitate social and economic outcomes through a greater focus on the management of funds received. As discussed in Part 2.2.1, the role of robust _____________________________________________________________________________________ 160 Ibid. 161 Ibid. 162 Ibid 12. 163 Minerals Council of Australia and National Native Title Council, above n 147, 14-22.
Despite the title, the institution could comprise a corporation or a trust. 164 Ibid 22. ____________________________________________________________________________________ institutions to manage the native title benefits received is likely to be critical. However, ensuring appropriate governance standards need not prevent autonomous decisionmaking by Indigenous groups, 165 or prevent the use of culturally appropriate decisionmaking processes, so that benefits could best be distributed in support of group needs. 166 It may also enable (although it would not require) the use of one, or one of only a few, management entities, which should entail administrative efficiencies. Additionally, if the Fund must exist for purposes, those purposes could, if appropriate, be more directly aligned with the government's social and economic objectives.
To address concerns that governance arrangements may increase administrative costs and reduce flexibility, a proportional approach could be adopted, with different levels of requirements for small, medium and large Funds. For, instance, a similar approach has been adopted for registered charities subject to the Australian Charities and Not-for-profits Commission. 167 This would reflect the diverse sizes of benefits packages under land access agreements and would enable minimal standards for smaller payments (and smaller Funds), but more extensive regulation for larger Funds. Certainly, the MCA and NNTC anticipate that their Indigenous Community Development Corporation would: create 'capacity to maximise the delivery of economic and social dividends with minimal administrative burden'; and assist by providing a structure which would support sustainability and intergenerational benefit, yet still permit flexibility in approaches by different Indigenous groups. 168 Adopting the Fund would also more effectively promote intergenerational economic and social outcomes by according a tax exemption to accumulated income which is used for Fund purposes. This means that the Fund could be a potential replacement for charitable trusts (the benefits of which were discussed in Part 2.2.2), rather than a reform which removes some of their advantages. Indeed, transitional legislation could permit Indigenous groups to broaden the purposes of existing charitable trusts or to include non-charitable purposes so as to convert existing structures into Funds, or else to transfer assets from an existing charitable trust to a new Fund. While constitutional limits can be an impediment to reforms which relate to trusts (including charitable trusts), if the Fund is directed toward Indigenous communities, the federal Parliament may be able to use s 51(xxvi) of the Commonwealth Constitution to pass the necessary legislation. While moving to a Fund may involve transitional costs for existing benefits management structures, they could be mitigated (including by government guidance materials). 169 Moreover, given the widespread use of charitable trusts under existing land access agreements, this process may involve less transitional costs than the significant expense likely to be associated with the income tax exemption contained in the NT Tax Act. 
CONCLUSION
The author anticipates that the reforms will significantly reduce certainty for Indigenous groups and energy and resource proponents. First, it seems likely that the majority of land access agreements for the current commodities cycle have already been entered into and involve payments which may well not qualify for concessional treatment (if made to the trustee of a charitable trust, or for other reasons). Seeking to harness the benefits of the reforms would therefore involve re-negotiation of existing agreements, which is likely to be a time consuming and costly process, given the potentially significant payments and complexity of many agreements, as well as the critical importance of the payment recipient's identity.
Further, it is almost inevitable that apportionment will be required under each land access agreement, on the basis that not all benefits are provided for acts which extinguish or are inconsistent with native title. This is likely to be an agreementspecific, difficult and uncertain exercise in that apportionment will probably have to be based on compensation valuations and on valuations of the various intangible rights created under land access agreements. To compound the misery, the parties may not know whether native title actually exists until many years after an agreement has been executed and payments may not be dependent on its existence. All of these issues, of course, only become relevant if the parties have managed to make an agreement under the NT Act, which would include ILUAs, likely includes RTN agreements, but certainly would not include a range of other land access agreements entered into outside the RTN regime.
In addition, there is no explanation as to how the changes will achieve the government's second goal of improving economic and social outcomes for Indigenous groups. Surprisingly, there is only limited acknowledgment of the key role that Indigenous organisations will fill in managing native title benefits, along with the integrity and capacity measures that might be required to ensure the success of these organisations. Further, while TLA 2013 Measures No 2 Act does address some disincentives that the NT Tax Act placed in the way of charitable trusts as benefits recipients, the reforms might also limit the desire of parties to use charitable trusts when negotiating future agreements, despite their current widespread function of pursuing economic and social improvements.
Finally, the reforms focus only on income tax and do not address a number of current uncertainties, such as in relation to PAYG withholding and to the GST treatment of payments under land access agreements. It would have been preferable not to miss the opportunity to clarify the ambiguity in the wider network of tax provisions.
Accordingly, it is hoped that the proposed native title and tax working group provides an opportunity to re-examine the approach adopted in the NT Tax Act. In particular, the author suggests that the working group should consider whether an alternative such as the government's proposed Indigenous Community Fund might better achieve certainty whilst facilitating improved economic and social outcomes
